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kidnapping isdismissed. Inall other respects, the remaining judgments of conviction are affirmed.
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OPINION
Factual Background

On June 17,1999, at approximately 8:00 am., Viola Taylor and her nineteen-year-old
daughter, Dayton Smith, droveinto downtown Memphisto pay abill. Ms. Taylor parked her car in
an alley near therear entranceof the Jefferson Building and entered the building to pay the bill. Miss
Smithwaited in thefront passenger seat of the 1991 ToyotaCorolla. Thefront windowswererolled
down and the vehiclewas unlocked. Ms. Taylor |€ft the keysin the ignition so her daughter could
listen to the radio.

AsMiss Smith waited in the vehicle, the Appellant approached the car from behind, got into
thedriver's seat, and “pulled agun” on Miss Smith. The Appellant commandeered the vehicleand
as he drove away, he explained that he had just gotten out of jail and needed some money. The
Appellant asked Smith if she wanted to accompany him, but she replied “no.” The Appellant
demanded that Smith give him “everything [she] had.” Smith complied and gave him two rings
worth approximately $500. As the Appellant drove, he searched Smith by grabbing her bra and
trying to look down her shirt.

Despite Smith’s repeated requests to let her out of the vehicle, the Appdlant continued to
drive recklessly. The Appellant did not stop at intersections and traveled at a high rate of speed.
Smith testified that she repeatedly asked the Appellant to slow down because she was frightened,
but he refused. Asthe Appellant slowed down to proceed through an intersection on Lauderdale,
Smith opened the door to the vehicle and jumped out. Although she injured her arm and leg, she
managed to run back to Jefferson where her mother was waiting with a security officer and the
Memphis Police.

Approximately two weeks later, the Appellant approached Derrick Houston, a resident of
West Memphis, Arkansas, and discussed rental of the stolen Toyota. The Appellant offered to let
Houston rent his car for an hour. Houston agreed and rented the car for $9 and a rock of cocaine.
Houston and his girlfriend spent the night riding around in the vehicle. At approximately 4:30 a.m.,
Houston was pulled over by law enforcement officers in Arkansas for driving a stolen vehicle.
Houstoninformed officersthat he had rented the car fromthe Appdlant. Attrial, Houstonidentified
the Appellant as the person who had rented him the stolen vehicle.

In August of 1999, Miss Smith was shown a photo line-up consisting of six men. Smith
immediatdy identified the Appellant as being the person who kidnapped her and stole her mother’s
vehicle. Smith testified that she had no doubt that the Appellant was the person who committed
these crimes. A week prior to trial, Taylor was changing aflat tire when she discovered awhite
glove under her sparetire in the trunk of the car. The name “Mays’ was written on the glove.



|. Double Jeopardy

The Appellant was indicted upon two separate counts of especialy aggravated kidnapping.
Count 1 charged that the Appellant did unlawfully “remove” the victim by use of adeadly weapon,
while Count 2 charged that the Appellant did“confine” the victim by use of a deadly weapon, both
violations of Tennessee Code Annotated § 39-13-305. The offense of especially aggravated
kidnapping is committed when a person “knowingly removes or confines another unlawfully so as
to interfere substantidly with the other’s liberty,” Tenn. Code Ann. 8§ 39-13-302(a), and “is
accomplished with adeadly weapon . . .,” Tenn. Code Ann. § 39-13-305(a)(1). The Appellant was
convicted under both counts of the indictment. He contends, however, that dual convictions for
especidly aggravated kidnapping viol ate the doublejeopardy provisions of both the Tennessee and
United States Constitutions. Specifically, he argues that permitting both convictions to sand, in
effect, allowsthe Stateto create separate criminal offensesarising fromonekidngpping.” The State
concedes the error.

Constitutional provisions protect a person from more than once being placed in jeopardy of
conviction of acrime. U.S. Const. amends. V, XIV; Tenn. Const. art. I, 8 10. For offenses to
support multiple convictions, they must be “wholly separate and diginct.” Sate v. Goins, 705
S.W.2d 648, 650 (Tenn. 1986).

In Statev. Phillips, 924 SW.2d 662 (Tenn. 1996), our supreme court set forth principlesto
be considered when determining issues of doubl e jeopardy:

() A single offense may not be divided into separate parts; generdly, a
single wrongful act may not furnish the basis for more than one
criminal prosecution;

2 If each offense charged requires proof of a fact not requiredin
proving the other, the offenses are not multiplicitous; and

(©)) Where time and location separate and distinguish the commission of the
offenses, the offenses cannot be said to have arisen out of a single wrongful
act.

Id. at 665.

The State concedes that separate convictions for kidnapping are not warranted because the
same evidence was used to prove both offenses, and both charges rdated to and grew out of one
criminal episode. Only one period of continuous unlawful confinement occurred. The victim’'s
confinement began when the Appellant entered the vehicle, pointed a gun at the victim, and drove
off with the victim in the passenger seat. Confinement continued until the victim jumped from the
car asthe Appellant slowed near astop sign. A single, wrongful act may not furnish abasisfor more
than one criminal prosecution. Phillips, 924 SW.2d at 665. Because we find double jeopardy has
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occurred, we vacate and dismiss Count 1 of the Appellant’s convictions for especially aggravated
kidnapping and the accompanying sentence.

[l. Sufficiency of the Evidence

The Appellant arguesthat the evidence presented at trial isinsufficient to support theverdict.
As such, we examine the Appellant’s remaining conviction for especially aggravated kidnapping
under Count 2 of the indictment and his conviction for aggravated robbery under a sufficiency
review of the evidence.! The Appellant contends that the evidence of hisidentity as the culprit is
insufficient under the Jackson v. Virginia standard. The Appellant asserts that his conviction is
based solely upon one eyewitness identification, Derrick Houston.

A jury conviction removes the presumption of innocence with which adefendant is cloaked
and replaces it with one of guilt, so that on appeal, a convicted defendant has the burden of
demonstrating that the evidenceisinsufficient. Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982).
In determining the sufficiency of the evidence, this Court does not reweigh or reevaluate the
evidence. Satev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Likewise, itisnot theduty of this
Court to revisit questions of witness credibility on apped, that function being within the province
of the trier of fact. See generally Sate v. Adkins, 786 S.\W.2d 642, 646 (Tenn. 1990); State v.
Burlison, 868 SW.2d 713, 718-19 (Tenn. Crim. App. 1993). Instead, the defendant must establish
that the evidence presented at trial was so deficient that no reasonable trier of fact could havefound
the essential elements of the offense beyond areasonable doubt. Jacksonv. Virginia, 443 U.S. 307,
319,99 S. Ct. 2781, 2789 (1979); Sate v. Cazes, 875 SW.2d 253, 259 (Tenn. 1994), cert. denied,
513 U.S. 1086, 115 S. Ct. 743 (1995); Tenn. R. App. P. 13(e).

Inthe present case, MissSmithtestified at trial that the Appellant entered her vehicle, “pulled
agunon her,” and demanded anything of monetary value. The Appellant took Smith’sjewelry. As
the Appellant was driving, Miss Smith asked the Appellant to let her out of the vehicle, but he
refused. The Appellant finaly jumped from the car as it was moving in order to escape. Two
months after theincident, Smith positively identified the A ppd lant as the person who kidnapped her
and took her mother’ svehicle. Smith testified that she had no doubt whatsoever that the Appellant
was her kidnapper. Furthermore, Houston testified that he had “rented” the stolen vehicle from the
Appellant only hoursbefore being pulled over by law enforcement officers. Finally, Taylor testified
that she found a glove bearing the Appdlant’ slast name under the sparetire. Taking theevidence
presented at trial in the light most favorable to the State, we find that the evidence was clearly
sufficient to support the Appellant’s convictions for aggravated robbery and especially aggravated
kidnapping. Thisissue iswithout merit.

! Robbery is the “intentional or knowing theft of property from the person of another by violence or putting
the person in fear.” Tenn. Code Ann. § 39-13-401(a). Robbery becomes aggravated when it is accomplished with a
deadly weapon or by display of any article used or fashioned to lead the victim to reasonably believe it to be adeadly
weapon or where the victim suffers serious bodily injury. Tenn. Code Ann. § 39-13-402(a)(1) and (2).
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I11. Indictment

TheAppellant arguesthat amaterial variance exists between the proof established at trial and
the indictment that charges him with aggravated robbery. Specificdly, he contends that he was
charged with robbery by violence, but that the evidence introduced at trial only established that the
robbery was committed by putting thevictiminfear. See Tenn. Code Ann. 8§ 39-13-401(a) (robbery
“istheintentional or knowing theft of property from the person of another by violence or putting the
personin fear”).

As correctly asserted by the Appellant in his brief, “a material variance occurs when a
prosecutor attempts to rely at trial on theories and evidence that are not fairly embraced in the
allegations of the indictment.” Sate v. Mayes, 854 SW.2d 638, 640 (Tenn. 1993). Conversdy,
where the proof and the indictment substantially correspond, there is no variance. Our robbery
statute may be applied in two ways: (1) ataking of goods by violence; or (2) ataking of goods by
putting the person in fear.

In the present case, the indictment charging the Appellant with aggravated robbery read in
relevant part:

[That the Appdlant], and before the finding of this indictment, did unlawfully,
knowingly, and violently, by use of adeadly weapon, to wit: apistol, obtain from the
person of Dayton Smith, two rings and a motor vehicle, all over the value of one
thousand dollars but under the value of ten thousand dollars of the proper goods and
chattels of Dayton Smith, in violation of T.C.A. 39-13-402, against the peace and
dignity of the State of Tennessee.

Insupport of hisargument that amaterial varianceexists, the Appellant citesSatev. Fitz, 19 SW.3d
213 (Tenn. 2000), wherein our supreme court hed that violence, as used in the offense of robbery,
is evidence of physical force unlawfully exercised so as to damage, injure, or abuse. Id. at 217.
Black’s Law Dictionary defines abuse as “ physical maltreatment.” BLACK’S LAw DICTIONARY 11
(5" ed. 1979).

In Fitz, the defendant entered aconvenience storeand asked towriteacheck. Whentheclerk
opened the cash register, the defendant shoved the clerk with both hands, knocking him into a
cigarette display. The defendant then grabbed money out of the cash register drawer and fled. Our
supreme court held that the defendant’ s actions were sufficient to establish that the robbery was
committed with violence. Fitz, 19 SW.3d at 217.

In this case, the Appellant unlawfully entered Smith’s vehicle and began driving. After
demanding her jewelry, the Appellant grabbed Smith’s braand looked down her shirt in an attempt
to “search” her for more money. Although acknowledging that the question is close, we conclude
that the Appellant’ stouching of the victim in aprivate areaconstituted physical force so asto abuse
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and, thus, fulfillsthe definition of robbery committed with violence. Accordingly, wefind that there
was no variance between the indictment and the proof established at trial and that the evidence
presented at trial was sufficient to support the Appellant’ sconviction for aggravated robbery through
the use of violence, i.e. physical force unlawfully exercised so as to abuse.

CONCLUSION

After review, we find that the Appellant’s two convictions for especialy aggravated
kidnapping violate the double jeopardy provisions of both the United States and Tennessee
Constitutions. Thus, the judgment of conviction for especially aggravated kidnapping as returned
under Count 1 is vacated and dismissed. The Appellant’s remaining convictions for especially
aggravated kidnapping and aggravated robbery are affirmed.

DAVID G. HAYES, JUDGE



